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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Krinos Foods, Inc. has filed an application to register
the mark "TWSTIES" for "tubul ar rol |l ed-wafer cookies containing
a creambased filling, but excluding corn base or cheese flavored
products. "’

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the
mar k " TW STEES" and design, which is registered, as illustrated

bel ow,

' Ser. No. 76/047,170, filed on May 15, 2000, which is based on an
all egation of a bona fide intent to use such termin commerce.
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TwiIsTEES

for a "deep fried, baked, roasted or toasted cheese flavored corn

n2

meal product in puffed form as to be likely to cause
confusion, or mstake or to deceive.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

The determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E. I. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity of the goods
and the simlarity of the marks.’

Turning first to consideration of the respective goods,
appl i cant acknow edges that the Exam ning Attorney relies, in
part, upon excerpts nade of record froma search of the "NEXI S"

dat abase whi ch show that "consumers are likely to view cookies

and corn-products as snack foods." Applicant argues, however,

z Reg. No. 541,921, issued on May 8, 1950, which sets forth a date of
first use anywhere of January 27, 1948 and a date of first use in
commerce of January 31, 194878; third renewal

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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t hat "cooki es and corn-based products are distinct and different
types of foods." Cookies, applicant maintains, are sugar-based
dessert itens which are typically consuned after a neal and with
such conpl enentary beverages as mlk, coffee or tea. By

4

contrast, applicant asserts that corn-based products,” such as
registrant's "corn chips or corn puffs, generally are consuned as
a party snack or pre-neal or in-between neal treat" and that,
because those goods are "salt-based product[s],"” they are usually
consuned with such conplenentary drinks as "soda, beer or other
types of al coholic beverages."”

In addition, while applicant concedes that its goods
and those of registrant "typically are sold in grocery narkets

and conveni ence stores," applicant contends that "it is unlikely
that they would be found together in a sane aisle or on a sane
shelf." Instead, applicant insists that its goods, which it
characterizes as "Viennese Wafer cookies[,] are likely to be
found anong ot her types of cookies, cakes and confectioneries,"”
while registrant's "corn-based products[,] such as corn chips and
corn puffs, typically are | ocated anong ot her salt-based food
products, such as potato chips, pretzels, peanuts and the |ike."
Lastly, as to the third-party registrations of record which the
Exam ning Attorney also relies upon to denonstrate the closely

rel ated nature of the goods involved in this appeal, applicant

"submts that nost enconpass unusually broad categories of goods

“ Applicant, we note, adnmitted in its response to the initial Ofice
action that, as identified in the cited registration, registrant's
goods would "[c]learly"” include "sonme formof corn 'chip or 'cheese
puff.""
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that are classified in the sane International Cass, but in
reality are not renotely related to one another."” Applicant

concl udes, therefore, that "the third[-]party registrations cited
by the Exami ning Attorney represent an exception rather than a
norm and should not govern this matter."

We concur with the Exam ning Attorney, however, that
the evidence of record is sufficient to establish that the goods
at issue--although specifically different--are nonethel ess
closely related snack foods which, if sold under the sanme or
simlar marks, would result in a likelihood of confusion as to
the source or sponsorship of such goods. As the Exam ning
Attorney correctly notes, it is well settled that goods need not
be identical or even conpetitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods are related in sone nanner and/or that the
ci rcunst ances surroundi ng their marketing are such that they
woul d be likely to be encountered by the sanme persons under
situations that would give rise, because of the marks enployed in
connection therewith, to the m staken belief that they originate
fromor are in sone way associated with the sanme producer or
provider. See, e.qg., Mnsanto Co. v. Enviro-Chem Corp., 199 USPQ
590, 595-96 (TTAB 1978) and In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

Here, as support for her contention that the respective
goods are closely rel ated snack foods, the Exam ning Attorney
observes that the record contains copies of approximately 40 use-

based third-party registrations of marks which are registered
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for, inter alia, "cookies," on the one hand, and "puffed corn
snacks," "puffed corn-based snacks," "cheese flavored puffed corn
snacks" and/or "corn chips,” on the other. Wile such
registrations are admttedly not evidence that the different
mar ks shown therein are in use or that the public is famliar
with them they neverthel ess have sone probative value to the
extent that they serve to suggest that the goods listed therein
are of the kinds which may emanate froma single source. See,
e.g., Inre Al bert Trostel & Sons Co., 29 USPQR2d 1783, 1785-86
(TTAB 1993) and In re Mucky Duck Mustard Co. Inc., 6 USPQR2d 1467,
1470 (TTAB 1988) at n. 6. Mreover, while many of the third-
party registrations are indeed for house marks and thus include a
broad listing of additional food itens in International Cass 30,
roughly 25% of the third-party registrations specifically preface
such snack itens as "cookies" and "cheese fl avored puffed corn
snacks” with the | anguage "snack foods, nanely," or "snacks,
nanmely," thereby explicitly indicating the category to which such
goods are regarded as bel onging. However, irrespective of such
limtations, it is plain fromthe third-party registrations that
producers and/or sellers of snack foods frequently adopt the sane
mark for nore than one kind of snack product. Consuners,
therefore, would expect such products to emanate fromthe sane
source regardl ess of whether the snack food is sweet |ike cookies
or salty like corn puffs and corn chips.

Furthernore, as noted previously, the Exam ning
Attorney also relies upon excerpts made of record froma search

of the "NEXI S" database which refer to "cookies,"” "corn puffs”
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and "corn chips" as types of "snack foods" or "snacks." Wth but
two exceptions, in which "corn puffs" are nentioned as being

"salty snacks," the Exam ning Attorney is correct in observing
that the nunerous "NEXI S" excerpts "all refer to" cookies, corn
puffs and corn chips "w thout distinguishing between the fact
that sonme of these itens are sweet and sone ... are salty.” In
any event, we concur with the Exam ning Attorney that "[a]
consuner purchasing snack foods is just as likely to buy a salty
snack as a sweet snack, and the sane consunmer may in fact
purchase both types of goods, given that snack foods are

i nexpensi ve and easy to obtain."

Nevert hel ess, based apparently upon the limtation,
added by applicant in response to the refusal to register, to
restrict the identification of its goods so as to exclude tubular
rol | ed-waf er cookies containing a creambased filling" which have

either a "corn base or cheese flavored products,” applicant

argues that confusion is not likely with registrant's "TW STEES"
and design mark because:

It should further be noted that
Applicant's TWSTIES mark is used on a
specific type of cookie only, nanely,

Vi ennese Wafers. Viennese Wafers generally
are considered to be a nore sophisticated
type of cookie that are purchased and
consuned by adults as opposed to children.
Agai n, they are consuned as a conpli nent

[sic] to a cup of coffee or tea. A Viennese
Wafer is in a |l eague of its own when conpared
to nore generic types of cookies such as
chocol ate chip or butter cookies, which
traditionally are consuned by children.

Appl icant urges, in view thereof, that consunmers interested in

its goods and those desiring registrant's products "formtwo ...
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di stinct and separate target groups,” with consunmers of the
former being sophisticated and discrimnating purchasers such as
mature adults, while buyers of the latter are nost likely to be
chil dren and young adults.

We agree with the Exam ning Attorney, however, that no
meani ngful distinction may be drawn between the classes of
purchasers of applicant's and registrant's snack food products.
In particular, we concur with the Exam ning Attorney that, as to
applicant's Viennese Wafer cookies, "[t]here is no evidence to
suggest that the purchasers of these goods are any nore
sophi sticated than purchasers of other food itens," such as those
mar keted by registrant, and that "[t] herefore, it nust be
presunmed that the purchasers of these goods are likely to be
ordinary [or] average consuners."” Moreover, there is nothing
intrinsic in the nature of the respective goods to suggest that
the cl asses of purchasers for applicant's goods woul d not be
identical to or at least significantly overlap with those who buy
registrant's products. Both applicant's and registrant's goods,
furthernore, are inexpensive itens which frequently woul d be
subj ect to inpulse purchase and the | esser care typically
exercised in connection therewith. Thus, notw thstanding the
limtation in the identification of applicant's goods to excl ude
creamfilled tubular rolled-wafer cookies with a "corn base or

cheese fl avored products," contenporaneous use of the sane or
simlar marks in connection with the closely rel ated snack foods
i nvol ved herein would clearly result in a |Iikelihood of

conf usi on.
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Turning, therefore, to consideration of the respective
mar ks, applicant contends that because they "are distinct in
appearance and commercial inpression,” confusion is not |ikely.
Appl i cant observes, in particular, that its mark "is one word and
is spelled T-WI-S-T-1-E-S," while registrant's mark "is spelled
differently, T-WI-S-T-E-E-S, and is conprised of two ... words."
Applicant also notes that registrant's mark "is in [a] stylized
formwhich is significant and quite distinct in appearance.”

However, as the Exami ning Attorney correctly points
out, the proper test for confusing simlarity is not whether the
respective marks are distingui shable on the basis of a side-by-
si de conparison i nasmuch as such is not ordinarily the way that
custoners will be exposed to the marks. Instead, it is the
simlarity of the general overall conmercial inpression
engendered by the marks which nust determ ne, due to the
fallibility of nenory and the concomtant |ack of perfect recall,
whet her confusion as to source or sponsorship is likely. The
proper enphasis is accordingly on the recollection of the average
purchaser, who nornmally retains a general rather than a specific
i npression of marks. See, e.g., Gandpa Pidgeon's of M ssouri,
Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973);
Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733 (TTAB 1981);
and Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB
1975) .

In this case, we agree with the Exam ning Attorney that
notw t hstanding the slight differences in spelling and nunber of

terms, the marks at issue are phonetic equival ents and, as such,
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"are pronounced exactly the sane."” See, e.q., Dreamwerks
Production Group Inc. v. SKG Studio, 142 F.3d 1127, 46 USPQRd
1561, 1564 (9th Gr. 1998) [finding "perfect simlarity of sound,
since [the marks] 'Dreammerks' and 'DreanWrks' are pronounced
the same way"] and In re Research & Trading Corp., 793 F.2d 1276,
230 USPQ 49, 50 (Fed. Cir. 1986) [finding "little roomin which
to debate the simlarity between [the marks] ROPELOCK and ROPELOK
i n appearance and sound"]. Additionally, wth respect to
applicant's argunent that applicant's and registrant's nmarks are
distinct in appearance due to the stylized display of the latter,
the Exam ning Attorney correctly observes that, as stated in
Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 939 (Fed.
Cr. 1983) (italics in original):

[ T] he argunment concerning a difference

in type style is not viable where one party

asserts rights in no particular display. By

presenting its mark nerely in a typed

drawi ng, a difference cannot l|legally be

asserted by that party. .... Thus, ... the

di spl ays must be consi dered the sane.

Here, applicant's "TWSTIES'" mark is in typed form It
consequently may be displayed in any reasonable format, including
the sane boldly slanted lettering as that utilized by registrant
inits mark. See, e.qg., INB National Bank v. Metrohost Inc., 22
UsP2d 1585, 1588 (TTAB 1992), citing Phillips Petroleum Co. v.
C. J. Webb, Inc. 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971).
Thus, except for the larger size of the second letter "T" in
registrant's mark, which creates the inpression that its mark is

conprised of two ternms rather than one, applicant's mark nust be

regarded as identical in sound and substantially simlar in
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appearance to registrant's mark. Both marks al so possess the
i dentical connotation, when used in connection with the
respecti ve goods, that such products are twisted in the shapes
t hereof and, overall, the nmarks project substantially the sane
commerci al inpression

We conclude, in view thereof, that when considered in
their entireties, applicant's "TWSTIES" mark is so substantially
identical to registrant's "TW STEES" and design mark that their
cont enpor aneous use in connection with closely rel ated snack
foods would be likely to cause confusion as to the origin or
affiliation of such goods. Applicant asserts as its final
contention, however, that despite the absence of an anendnent to
all ege use, its "product is presently in production and has, in
fact, been distributed in the United States from Septenber 2000."
Applicant further argues that it "has used its TWSTIES mark on
its tubular rolled-wafer cookies containing a creambased filling
for nearly two ... years w thout any objection or conplaints”
fromregistrant and that "the TW STIES and Tw sTees nmarks have
been in concurrent use for nearly two ... years w thout any
i nstances of actual confusion that Applicant is aware of anong
consuners. "

Applicant's contentions, we note, are sinply argunents
by its counsel and are not supported by any affidavit or
decl arati on by anyone associated wth applicant who has firsthand
know edge of the alleged facts. Thus, as the Exam ning Attorney
accurately observes, "there is ... no evidence of record as to

the nature and extent of the ... use of the respective marks, and

10
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nore inportantly, there is no opportunity to hear fromthe
registrant on this point." 1In any event, even if we were to take
counsel's argunents as true statenents of fact, suffice it to say
that while the absence of any instances of actual confusion over
a significant period of tine is of course a du Pont factor which
is indicative of no likelihood of confusion, it is a nmeaningful
factor only where the evidentiary record denonstrates appreciable
and continuous use by applicant of its mark in the sanme markets
as those served by registrant under its marks. See, e.q.
Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB
1992). In particular, there nust be evidence show ng that there
has been an opportunity for incidents of actual confusion to
occur. See, e.d., Cunninghamv. Laser Golf Corp., 222 F.3d 943,
55 USP@2d 1842, 1847 (Fed. Cr. 2000). Here, as indicated above,
the Exam ning Attorney is correct that there is sinply no
evidence in the record, such as information concerning details of
the nature and extent of the sales and marketing activities of
applicant and registrant under their respective marks, from which
it could be concluded that the asserted absence of any instances
of actual confusion is indeed a mtigating factor. Conpare In re
General Mdtors Corp., 23 USPQRd 1465, 1470-71 (TTAB 1992).

Deci sion: The refusal under Section 2(d) is affirmed.
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